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SEPTA on the public nuisance claims only. Additionally, the court
denied summary judgment in all other respects for this action.
Becky Bye
Wyoming Outdoor Council v. United States Army Corps of Eng'rs, 351
F. Supp. 2d 1232 (D. Wyo. 2005) (holding the Corps violated the National Environmental Policy Act by relying on mitigation measures not
supported by substantial evidence to issue a finding of no significant
impact, and violated the Clean Water Act by failing to consider the
cumulative effect of a permit on non-wetland aquatic environments).
Wyoming Outdoor Council, Powder River Basin Resource Council,
and Biodiversity Conservation Alliance ("Environmental Groups")
challenged the United States Army Corps of Engineers' ("Corps") decision to issue General Permit 98-08 ("GP 98-08") in the United States
District Court for the District of Wyoming. In their petition for review,
the Environmental Groups claimed the Corps violated the National
Environmental Policy Act ("NEPA") by failing to consider impacts to
various resources and by relying on unsupported mitigation measures
to issue a finding of no significant impact ("FONSI). The Environmental Groups also claimed the Corps violated the Clean Water Act
("CWA') by finding GP 98-08 would have minimal adverse effects on
the environment.
GP 98-08 authorized discharges of dredge and fill materials related
to oil and gas development in Wyoming. GP 98-08 permitted dredge
and fill activities on any land in Wyoming so long as the activities met
permit specifications. The Corps made six specifications and conditions regarding GP 98-08. First, no activity covered by the permit could
fill more than 0.30 acres of wetland. Second, the Corps required permitees to comply with the Wyoming Department of Environmental
Quality's water quality certification pursuant to the CWA. Third, the
Corps required permitees to give the Corps notice before undertaking
activity on non-federal lands with non-federal minerals in certain geographical locations. Fourth, the Corps required permitees to perform
wetland mitigation. Fifth, the Corps required permitees to restore temporarily filled wetlands. Lastly, the Corps required permitees to replace permanent fills of more than 0.25 acres at a one-to-one ration.
With regard to the NEPA claim, the Environmental Groups argued
the Corps deficiently prepared an environmental assessment ("EA")
because GP 98-08 demonstrated a significant impact that necessitated
preparation of an environmental impact statement ("EIS"). Specifically, the Environmental Groups claimed the Corps' consideration of
several environmental impacts, including impacts on water quality and
wetlands, was insufficient to support a finding of no significant impact
("FONSI"). The court explained that NEPA requires agencies to prepare an EIS for any agency action "significantly affecting the quality of
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the human environment." When an agency was uncertain whether a
proposed action required an EIS, an agency could prepare a less detailed EA. If the EA led the agency to conclude the proposed action
would not significantly affect the environment, the agency could issue
a FONSI and forego preparing an EIS. The court reviewed whether
the Corps acted arbitrarily and capriciously when the Corps issued the
FONSI, and declined to prepare an EIS.
The Environmental Groups argued that the Corps failed to evaluate or disclose impacts to water quality and relied excessively on state
water quality certification. The Corps responded that it did not fail to
disclose the potential impacts to water quality, but rather it briefly and
adequately described the potential impacts. The Corps also maintained that the Wyoming Department of Environmental Quality and
the Wyoming State Engineer's Office controlled the water. The court
determined that the Combined Decision Document for GP 98-08 addressed impacts to water quality because the Corps recognized that
"natural gas production from [coal bed methane gas ("CBM")] wells
can result in significant changes in both quantity and timing of flows
due to the discharge of produced water directly into streams," that "oil
and gas production can generate numerous hazardous chemicals that
could effect water quality," and that "discharges of produced water
from CBM wells may effect salinity in surface waters." The court also
noted that the state agencies more directly controlled the discharge of
water associated with CBM production. Since GP 98-08 required permitees to comply with state agencies' conditions on CBM production
and the state agencies had sufficient conditions in place, the court determined these conditions effectively dealt with concerns that impacts
on water quality would be significant. The court thus found the Corps'
consideration of impacts to water quality and reliance on the state water quality certification was not arbitrary and capricious.
The Environmental Groups also argued that although the Corps
determined that GP 98-08 could lead to the destruction of 574 acres of
Wyoming wetlands, the Corps failed to analyze the significance of this
destruction. The Environmental Groups claimed the mitigation measures mandated by the Corps did not satisfy the Corps' responsibility to
evaluate and disclose how losing 574 acres of wetland would impact the
environment. The Corps responded that its evaluation of GP 98-08's
cumulative impacts to wetlands combined with its mandatory mitigation measures, which required permitees restore temporarily filled wetlands and restore or create similar wetland at a minimum one-to-one
ratio where projects permanently filled wetlands, would bring net wetland loss to seven acres per year. As such, the Corps maintained that
its evaluation combined with its mitigation measures supported its
FONSI. The court stated that agencies may rely on mitigation measures to make a FONSI. The court determined that the Corps' finding
that seven acres per year did not constitute a significant impact was
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not, in and of itself, arbitrary and capricious, and that the Corps did
not need to discuss the impact of a 574-acre loss when, after mitigation,
the Corps projected a 35-acre loss over a five year period. The court,
however, further explained that the Corps unjustifiably relied on mitigation measures, and therefore the Corps issuance of a FONSI was inappropriate.
The court next examined whether the mitigation measures of GP
98-08 justified the Corps' issuance of a FONSI. The court described
the minimum standards for mitigation measures to form the basis of a
FONSI, specifically articulating that the mitigation measures must be
more than a possibility and must be supported by substantial evidence.
The court determined that the GP 98-08 mitigation measures satisfied
the first standard because they were a mandatory condition of permit
use. The mitigation measures did not satisfy the second standard because the Corps did not detail them or justify them with evidence to
support their efficacy. The court noted that the Corps did not provide
evidence demonstrating that a one-to-one replacement ratio was possible and did not set forth a specific plan for monitoring the mitigation
measures' efficacy. Because the Corps did not support the mitigation
measures with any evidence, the court determined the Corps' acted
arbitrarily and capriciously by relying on mitigation to conclude GP 9808 would cause no significant impact to wetlands.
With regard to the CWA claim, the Environmental Groups argued
first that the Corps violated the CWA by finding that GP 98-08 would
have minimal adverse effects on the environment. The Environmental
Groups also argued that the Corps' acted arbitrarily and capriciously in
concluding that activities authorized under GP 98-08 were similar in
nature and similar in impact. The CWA authorized the Corps to issue
both individual and general permits in order to regulate discharge of
dredged and fill material into navigable waters. The court explained
that EPA guidelines required the Corps to perform an analysis of probable effects of proposed discharge on the aquatic ecosystem when the
Corps issued a general permit. As such, the Corps could issue a general permit only when the activities authorized were similar both in
nature and in impact and the activities resulted in only minimal individual and cumulative adverse effects on the water quality and the
aquatic environment.
The Environmental Groups argued the Corps lacked substantial
evidence to support its finding that the impacts of GP 98-08 were cumulatively minimal. The Environmental Groups claimed the Corps
failed to consider cumulative effects to non-wetland aquatic resources
and downstream effects to water flows, ranchlands, and threatened and
endangered species. The Corps responded that it considered the potential effects of GP 98-08 on wetlands, water quality, and aquatic resources and, based on the mandatory mitigation measures and the
state certification conditions; found that GP 98-08 would have only
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minimal effects on those resources. The court explained that EPA
guidelines required the Corps to consider more than just cumulative
effects on wetlands. The court concluded the Corps' "minimal effects"
finding failed because the Corps relied on mitigation measures unsupported by substantial evidence and failed to evaluate the cumulative
effect on non-wetland aquatic environments, in particular, downstream
waters that might feel secondary effects. Therefore, the court determined the Corps' minimal adverse effect finding was arbitrary and capricious.
The Environmental Groups argued the Corps' similar impacts finding was arbitrary and capricious because GP 98-08 expressly authorized
activities that caused different impacts. For example, the Environmental Groups cited the Corps' authorization of permanent as well as
temporary impacts specifically that the Corps did not distinguish between impacts on different regions of Wyoming with different local
ecosystems. In response, the Corps argued that permit conditions,
which placed limitations on the acreage permitees could affect, made
the impacts of GP 98-08 activities similar. The court explained "activities otherwise similar in nature may differ in environmental impact due
to their location," but "permit conditions ... can render otherwise dissimilar impacts, similar." The court determined GP 98-08's conditions
made the various activities' environmental impacts similar because no
matter what type of activity the permit authorized, the conditions limited wetland fill to 0.30 acre or less. Therefore, the court determined
the Corps' reliance on permit conditions make its similar impact finding was not arbitrary and capricious.
The court thus remanded the case to the Corps, ordering the
Corps to justify reliance on mitigation and to consider the cumulative
effect of GP 98-08 on non-wetland aquatic environments.
Elizabeth Frost

STATE COURTS
ARKANSAS
Swaim v. Stephens Prod. Co., No. 03-1395 2004 Ark. LEXIS 588 (Oct.
14, 2004) (holding landowners, as riparian owners, own additional
land formed by accretion, which is subject to royalty interests).
Buel and Sharon Swaim and David Kinney, Sr. ("landowners"),
successors-in-interest to Carrie Davidson and J.T. Harris, separately
owned two real property tracts adjacent to the Arkansas River ("River")
in Franklin County. The landowners brought an action in the Arkansas Supreme Court to appeal the Franklin County Circuit Court's order
granting summary judgment for Stephens Production Company

